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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: This case arises froma petition filed in
response to a notice of determ nation concerning collection
action(s) under section 6320 and/or 6330 (notice of determ na-

tion).

IAIl section references are to the Internal Revenue Code at
all relevant tines.
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We nust deci de whet her respondent nmay proceed with the
collection action as determned in the notice of determ nation
Wi th respect to petitioner’s taxable year 1998. W hold that
respondent may proceed with that collection action.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

Petitioner resided in Wilfe Cty, Texas, at the tinme he
filed the petition in this case.

On July 2, 2001, petitioner Perry Wstcott and his spouse,
d adys Marie Westcott, jointly filed Form 1040, U. S. Individua
| ncone Tax Return (Form 1040), for their taxable year 1998 (1998
return).2 Petitioner’s 1998 return showed tax due of $46, 721. 87.
When petitioner filed his 1998 return, he did not pay the tax due
shown in that return even though he had the noney to pay such
tax. Instead, petitioner used the noney with which he would have
otherwi se paid the tax due shown in his 1998 return and purchased
a busi ness.

On March 4, 2002, respondent assessed the total tax shown in

petitioner’s 1998 return,® as well as certain additions to tax

2Thi s case involves only petitioner Perry Wstcott. For
conveni ence, with a few exceptions, all future references shal
be only to petitioner.

3The record does not disclose the total tax shown in
petitioner’s 1998 return.
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not disclosed by the record,* and interest as provided by |aw.
(We shall refer to any such unpaid anmounts, as well as interest
as provided by law after March 4, 2002, as petitioner’s unpaid
1998 liability.)

On March 4, 2002, respondent issued to petitioner a notice
of bal ance due with respect to petitioner’s unpaid 1998 |iabil -
ity.

On August 17, 2002, respondent sent petitioner a final
notice of intent to levy and notice of your right to a hearing
(notice of intent to levy) with respect to petitioner’s unpaid
1998 liability.

On August 20, 2002, in response to the notice of intent to
| evy, petitioner filed Form 12153, Request for a Collection Due
Process Hearing (petitioner’s Form 12153), and requested a
hearing with respondent’s Appeals Ofice (Appeals Ofice). 1In
petitioner’s Form 12153, petitioner stated:

Taxes owed from 1998 are offset by |osses in 1999 &

2000. Cannot find anyone, including IRS, to conplete

Egz return & we cannot do it ourselves & cannot afford

On August 30, 2002, a representative of respondent’s coll ec-

tion division had a tel ephonic conference with petitioner (August

“Al t hough not disclosed by the record, we presune that the
additions to tax that respondent assessed were additions to tax
under sec. 6651(a)(1) and (2). That is because petitioner did
not file his 1998 return until July 2, 2001, and did not pay the
tax due shown in that return when he filed it.
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30, 2002 tel ephonic conference) concerning petitioner’s Form
12153. During that tel ephonic conference, petitioner indicated
that he had not filed Federal income tax returns (tax returns)
for his taxable years 1999, 2000, and 2001 because he had been
unable to find a return preparer whom he could afford to prepare
such returns. Petitioner further indicated during the August 30,
2002 tel ephonic conference that he had just found a return
preparer whom he could afford to prepare tax returns for such
taxabl e years, that such returns would be filed in |ate Septenber
2002, and that the total tax and the tax due shown in peti-
tioner’s 1998 return would be reduced by respective | osses to be
clainmed in such returns. During the August 30, 2002 tel ephonic
conference, petitioner was inforned that, in order to qualify for
so-call ed hardship status, he first nust file all tax returns
that were then due. During the August 30, 2002 tel ephonic
conference, petitioner asked the representative fromrespondent’s
collection division to forward his case to the Appeals Ofice.
Around Septenber 6, 2002, respondent’s collection division
forwarded to the Appeals Ofice petitioner’s collection matter
regardi ng his taxable year 1998.

On Septenber 23, 2002, the Appeals officer assigned to
petitioner’s case (Appeals officer) scheduled an Appeals Ofice

hearing with petitioner.



- 5 -

By |etter dated Septenber 27, 2002 (Septenber 27, 2002
letter), a certified public accountant representing petitioner
and his spouse (petitioner’s C.P.A ) sent to petitioner Form 1040
that he had prepared on behalf of petitioner and his spouse for
their taxable year 1999 (petitioner’s 1999 return). Petitioner’s
C.P.A’'s Septenber 27, 2002 letter, inter alia, gave petitioner
instructions regarding filing the 1999 return. That letter
stated in pertinent part:

Encl osed are two copies of your 1999 federal incone tax

return. One copy is for your records. Send the other

copy to the Internal Revenue Service. Please sign and

date the tax returns at the bottom of Form 1040, page

2.

Your Federal taxes have been paid in full. Do not

i nclude a check. Mail your Federal return, on or

before April 17, 2000!% to:

| NTERNAL REVENUE SERVI CE CENTER

Austin, TX * * *

We recomrend that you send the returns using certified

mai | or other delivery service with postmarked re-

cei pts.

At a tinme not disclosed by the record before February 24,
2003, petitioner filed petitioner’s 1999 return that petitioner’s
C.P. A, had prepared. Petitioner’s 1999 return showed a busi ness
| oss of $82,592 from Schedule C, Profit or Loss From Business

(Schedul e C), and negative total incone and negative adjusted

°The date of Apr. 17, 2000, for filing petitioner’s 1999
return that was stated in petitioner’s C.P. A’ s Septenber 27,
2002 letter was wong. As noted above, petitioner’s C.P.A did
not send petitioner’s 1999 return to petitioner until around
Sept. 27, 2002.



gross inconme of $80, 090.

The Appeals officer did not contest the business |oss of
$82,592 from Schedule C that was clained in petitioner’s 1999
return or the anmount of the reduction in petitioner’s unpaid 1998
l[tability that petitioner clainmed as a result of such clai ned
| oss.

By |etter dated February 24, 2003 (February 24, 2003 |et-
ter), the Appeals officer notified petitioner that the 1999
return had posted and had reduced petitioner’s unpaid 1998
l[iability to approxi mately $29,000. The February 24, 2003 letter
stated in pertinent part:

the anount you still owe [for taxable year 1998] is
approxi mately $29,000.00. Wiile this is a lot better
t han t he $49, 000. 00 you owed when we started out, |
don’t believe you are in a financial position to pay
the remaining liability. Since you still have out-
standing returns that have not been filed, | cannot
enter into any type of alternate nethod of collection.

| called the Taxpayer Advocate O fice and received the
name and phone nunbers of two | ow incone tax prepara-
tion organizations in Dallas -- evidently there is no
counter part in Ft. Worth. You need to get your 2000
and 2001 returns filed and nmaybe one of these organi za-
tions can hel p.

Ur ban Justice Center
3902 Elm Street Dall as
Call for an appointnment (214) 827-1000

Legal Services of North Texas
1515 Main Street
(214) 748-1234 X323 Abed S. Ali

As for your collection due process case, since | cannot
accept any type of alternate collection nethod, I am
going to recommend that a determ nation |letter be
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i ssued and then, if you believe | have abused ny dis-

cretion, you can file suite with the United States Tax

Court. | will still attenpt to help you take care of

any remaining liability by hel ping you request an

alternate collection nethod, but you MJST get your 2000

and 2001 returns filed first. Wile you are getting

these other two prepared, please get the 2002 return

prepared al so.

| amsorry that the filing of the 1999 return did not

conpletely take care of your liability, but it did

help. Please call ne if you have any questions.

[ Reproduced literally.]

On March 7, 2003, respondent issued to petitioner a notice
of determnation with respect to his taxable year 1998. At the
time respondent issued that notice, petitioner had not filed a
tax return for his taxable year 2000 or his taxable year 2001
Petitioner was not able to prepare hinself Form 1040 for his
t axabl e year 2000 because of the conplexity of claimng a busi-
ness |l oss to which he believed he was entitled for that year and
the |l ack of records to substantiate any such | o0ss.?®

The notice of determ nation that respondent issued to
petitioner with respect to his taxable year 1998 stated in
pertinent part: “Since you are not in conpliance with all your

filing requirenents, we cannot enter into any type of alternate

SPetitioner was able to prepare Form 1040EZ, |ncone Tax
Return for Single and Joint Filers Wth No Dependents (Form
1040EZ). However, he was not eligible to use Form 1040EZ for his
t axabl e year 2000. That was because, according to the instruc-
tions for Form 1040EZ for the taxable year 2000 of which we take
judicial notice, a taxpayer who had incone froma trade or
busi ness that nust be reported in Schedule C was not eligible to
use Form 1040EZ.
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collection nethod.” An attachnent to the notice of determ nation

stated in pertinent part:
SUMVARY AND RECOMVENDATI ON

M. Westcott his 1998 Federal inconme tax return show ng
a bal ance due. He states that his 1999 and 2000 re-
turns will show a loss that will be carried back and
of fset the 1998 tax. But, he has not filed his 1999,
2000 or 2001 Federal incone tax returns. During the
Appeal s proceeding he was able to file the 1999 return,

but there is still an outstandi ng bal ance due.

M. Westcott still has not been able to file his 2000
and 2001 returns; therefore, an alternative nethod of
col |l ection cannot be entered into. | recomrend the

determnation letter be issued.
DI SCUSSI ON AND ANALYSI S

|. Applicable Law and Adni ni strative Procedures.

Based on the inspection of the Service s conputer
transcripts and the contents of the Collection Due
Process File, | find that the Service foll owed the
applicabl e | aws and procedures.

1998

M. Westcott filed his 1998 Federal incone tax

return on July 2, 2001

* Under IRC 8 6201(a) (1), the service assessed the
tax March 4, 2002 and the Service sent M.
Westcott a notice and demand on the sane day

e The Letter 1058 (LT-11) was sent August 17, 2002

e M. Westcott nmailed his 12153, Request for a Col -
| ection Due Process Hearing, on August 20, 2002

* A levy source had been identified, per the txnoda,
on March 18, 2002

* The Appeals Oficer has had no prior dealings with

M. Westcott

1. | ssues Rai sed By The Taxpayer.

The only statenent nmade by M. Wstcott on the form
12153 was that he has a loss for 1999 and 2000 and t hat
loss will offset the inconme for 1998. He cl ai ns t hat
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he has been unable to get the subsequent years returns
prepared. During the CDP proceedings, M. Wstcott was
able to get his 1999 return filed and the carry back
reduced the bal ance due by about $20, 000.00, but there
is still about $29,000.00 due. | have received the
nanmes and tel ephone nunbers of two | ow incone tax
preparation services fromthe Taxpayer Advocate and
have provided those to M. Westcott with the advice
that he get his 2000 and 2001 returns filed and | would
help himfile an Ofer in Conprom se, doubt as to
l[tability. But because these returns are still out-
standing, | cannot enter into any type of alternate
col l ection action.

[11. Bal anci nq Efficient Collection And |Intrusiveness.

M. Westcott cannot enter into any type of alternate
col l ection action because he is not in conpliance with
filing of his returns; therefore, the proposed levy is

the only nmethod of efficient collection. [Reproduced

literally.]

In June 2005, after petitioner filed a petition with the
Court in response to the notice of determi nation that the Appeals
Ofice issued with respect to his taxable year 1998, petitioner
filed Form 1040 for his taxable year 2000 (2000 return). In
petitioner’s 2000 return, petitioner clainmed a business |oss of
$36, 514 from Schedul e C and negative total incone and negative
adj usted gross incone of $17,299. On dates not disclosed by the
record after March 7, 2003, petitioner filed tax returns for his
respective taxable years 2001 through 2004.°

Petitioner received general assistance fromthe Internal

Revenue Service (IRS) on how to navigate the processes rel ating

"The record does not disclose the contents of the respective
tax returns that petitioner filed for his taxable years 2001
t hrough 2005.
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to the preparation and filing of tax returns, but he did not

recei ve any assistance on how to conplete any tax return.
OPI NI ON

We first turn to petitioner’s position that he does not have
any tax liability for his taxable year 1998.

A taxpayer may raise challenges to the existence or the
anount of the taxpayer’s underlying tax liability if the taxpayer
did not receive a notice of deficiency or did not otherw se have
an opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)

see Montgonery v. Conmm ssioner, 122 T.C. 1 (2004). \Were the

validity of the underlying tax liability is properly placed at
issue, the Court wll reviewthe matter on a de novo basis. Sego

v. Conmm ssioner, 114 T.C. 604, 610 (2000); Goza v. Conm ssioner,

114 T.C. 176, 181-182 (2000).

Respondent concedes that petitioner is entitled to dispute
the amount of his tax liability for his taxable year 1998. W
shal | review de novo petitioner’s contention that the total tax
and the tax due shown in petitioner’s 1998 return should be

reduced because of a loss that he clained in his 2000 return.?

8While petitioner’s Form 12153 was pending in the Appeal s
O fice, the Appeals officer received petitioner’s 1999 return.
Wt hout verifying the amount of loss clained in petitioner’s 1999
return, the Appeals officer accepted that return and reduced the
total tax and the tax due shown in petitioner’s 1998 return as a
result of the loss clainmed in that 1999 return. The Appeal s
officer’s actions are reflected in the notice of determ nation
and the attachnent thereto that the Appeals Ofice issued to
(continued. . .)
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Sego v. Commi ssioner, supra; Goza v. Commi SSioner, supra.

In petitioner’s 2000 return that he filed in June 2005, over
two years after respondent issued the notice of determ nation
Wth respect to his taxable year 1998, petitioner clained a
busi ness | oss of $36,514 from Schedul e C and negative total
i ncome and negative adjusted gross incone of $17,299. At trial,
petitioner failed to introduce any reliable evidence that estab-
i shes any of such clained anpbunts.?®

On the record before us, we find that petitioner has failed
to carry his burden of establishing that he has a loss for his
t axabl e year 2000 (or any other year) that elim nates peti-
tioner’s unpaid 1998 liability.

We now turn to petitioner’s position that the IRS viol ated
petitioner’s equal protection rights under the Constitution of
the United States (Constitution). In support of that position,
petitioner argues that section 6404(d) relating to the abatenent
of tax inplicitly required the IRS to prepare, or to assist him
in preparing, his tax return for his taxable year 2000. Neither

section 6404(d) nor any other provision in the Internal Revenue

8. ..continued)
petitioner with respect to his taxable year 1998.

*When petitioner filed his petition in this case, he was
unable to state or quantify the anmount of |oss for his taxable
year 2000 that should be carried back to his taxable year 1998.
That is because, when petitioner filed the petition in this case,
he had not yet filed his 2000 return. Petitioner did not file
his 2000 return until June 2005.
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Code requires the IRS to prepare, or to assist in the preparation

of, a tax return for any taxpayer. See United States v. Barnett,

945 F.2d 1296, 1300 (5th Cir. 1991). W reject petitioner’s
argunent that the IRS had a | egal duty to prepare, or to assist
himin preparing, a tax return for his taxable year 2000 (or any
ot her taxable year).

Al t hough not altogether clear, petitioner also appears to
argue that the IRS violated his equal protection rights under the
Constitution because it treated himdifferently fromcertain
ot her taxpayers. In this regard, we have found that petitioner
was unable to prepare hinself Form 1040 for his taxable year 2000
because of the conplexity of claimng a business |oss to which he
believed he was entitled and the | ack of records to substantiate
any such loss.® W have al so found that although petitioner
recei ved general assistance fromthe IRS on how to navigate the
processes relating to the preparation and the filing of tax
returns, he did not receive any assistance on how to conplete any
tax return.

As we understand petitioner’s equal protection argunent, in
contrast to howthe IRS treated petitioner, the IRS hel ped
certain other taxpayers to prepare their respective tax returns.

Petitioner does not specify who such other taxpayers were.

1\We have al so found that petitioner was able to prepare
Form 1040EZ. However, petitioner was ineligible to use Form
1040EZ for his taxable year 2000. See supra note 6.
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However, we take judicial notice that the instructions to Form
1040EZ, Form 1040A, U.S. Individual Inconme Tax Return (Form
1040A), ' and Form 1040 state in pertinent part:

Assi stance Wth Your Return. |RS offices can help you

prepare your return. An assister wll explain a Form

1040EZ, 1040A, or 1040 with Schedules A and B to you

and ot her taxpayers in a group setting. * * *

The Fifth Amendnent to the Constitution (Fifth Amendnent)
protects against the deprivation of life, |liberty, or property
W t hout due process of law. The Due Process Clause of the Fifth
Amendnent provi des protection agai nst Federal discrimnatory

action “so unjustifiable as to be violative of due process”.

Shapiro v. Thonpson, 394 U. S. 618, 642 (1969); see Ward v.

Conmmi ssi oner, 608 F.2d 599, 601-602 (5th Gir. 1979), affg. per

curiamT.C Meno. 1979-39. The Due Process C ause of the Fifth
Amendnent al so has been held to incorporate the Equal Protection
Cl ause of the Fourteenth Amendnent to the Constitution. Johnson

v. Robison, 415 U. S. 361, 364-365 n.4 (1974); Ward v. Conm s-

si oner, supra at 602.

Assum ng arguendo that the IRS provided assistance to
certain taxpayers with respect to the preparation of Forns

1040EZ, Forns 1040A, and Fornms 1040 wth only Schedules A and B

1petiti oner was ineligible to use Form 1040A for his tax-
abl e year 2000. That was because, according to the instructions
for Form 1040A for the taxable year 2000 of which we take judi-
cial notice, a taxpayer who had incone froma trade or business
that nmust be reported in Schedule C was not eligible to use Form
1040A.
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in order to prevail on his constitutional argunent, petitioner
must nonet hel ess show that the IRS s failure to prepare, or to
help himin preparing, Form 1040 with Schedule C for his taxable
year 2000 was not prem sed upon a rational basis,!? see Regan v.

Taxation Wth Representation, 461 U S. 540, 547 (1983), and

i nstead was prem sed upon an i nperm ssi ble basis such as race,

religion, or the desire to prevent the exercise of petitioner’s

constitutional rights, see United States v. Kahl, 583 F.2d 1351,

1353 (5th Gr. 1978); United States v. Swanson, 509 F.2d 1205,

1208 (8th G r. 1975).

On the record before us, we find that petitioner has not
carried his burden of establishing that the failure of the IRS to
prepare, or to assist himin preparing, Form 1040 with Schedule C
for his taxable year 2000 was based upon a constitutionally
i nperm ssi ble standard. W conclude that the IRS did not violate
petitioner’s rights to equal protection (or to due process) under
the Constitution.

Based upon our exam nation of the entire record in this
case, we find that petitioner has not carried his burden of
establishing that the Court should reject the determ nation in
the notice of determnation to proceed with the collection action

with respect to petitioner’s taxable year 1998.

2The IRS clearly lacks the resources to prepare tax returns
for all taxpayers or to help all taxpayers in preparing such
returns.
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We have considered all of the contentions and argunents of
the parties that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing,

Deci sion will be entered for

respondent.



